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DETAILED ACTION 

Specification 

1 . The disclosure is objected to because of the following informalities: On pages 7 lines 20- 
24, the weight percent range "5,0 to 60,0" should be corrected to —5.0 to 60.0-. This change 
should be applied to all other weight percent ranges throughout the disclosure as appropriate. On 
page 2 line 12 "4.161.545" should be corrected to -4,161,545-. This change should be applied 
to all other patent numbers throughout the disclosure as appropriate 
Appropriate correction is required. 

Claim Objections 

1 . Claims 17 and 32 are objected to because of the following informalities: The word "of 
between "is" and "from" should be removed. Appropriate correction is required. 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter, which the applicant regards as his invention. 

3. Clamis 19 and 33 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite 
for failing to para^dm-ly point out and distinctly claim the subject matter which applicant 
regards as the invention^ AbFQad range or limitation together with a narrow range or limitation 
that falls within the broad range or nrhiMion (in the same claim) is considered indefinite, since 
the resulting claim does not clearly set forth tttevinetes and bounds of the patent protection 
desired. See MPEP § 2173.05(c). Note the explanati^lsgiven by the Board of Patent Appeals 
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and Interferencfes^ Ex parte Wu, 10 USPQ2d 2031, 2033 (Bd. Pat. App. & Inter. 1989), as to 
where broad languageSs followed by "such as" and then narrow language. The Board stated that 
this can render a claim indefmite by raising a question or doubt as to whether the feature 
introduced by such language is (h) merely exemplary of the remainder of the claim, and therefore 
not required, or (b) a required featurevof the claims. Note also, for example, the decisions of Ex 
parte Steigewald, 131 USPQ 74 (Bd. ApKl961); Ex parte Hall, 83 USPQ 38 (Bd. App. 1948); 
and Ex parte Hasche, 86 USPQ 481 (Bd. AppSl949). In the present instance, claim 19 recites 
the broad recitation "dry food product being made of materials selected from the group 
consisting of cereals", and the claim also recites "preferaWy wheat and com, potato and rice" 
which is the narrower statement of the range/limitation. \^ 



Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) The invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

5. Claims 17-23, 25, 28, 32-36, 38 and 41 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Budd et al (U.S. Pat. No. 4,910,031). With regard to claim 17, Budd et al disclose 
a topped savory snack comprising applying a sugar-based binder as a coating over a previously 
topped snack food item to envelope the entire item and provide a protective barrier to further 
promote adhesion (col 2 lines 18-24). The composition is particularly effective in binding fat- 
based seasonings or toppings such as granules. The fat-based toppings and seasonings comprise 
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particulate solids dispersed in a water and oil emulsion (col 4 lines 45-54). It is well known in 
the art that granules typically have a size greater than 0.5mm as instantly claimed. The binder 
composition comprises 20 to 80% sugars and about 20 to 80% water (col 3 lines 9-11). Preferred 
sugars include maltodextrins and complex carbohydrates such as mono and polysaccharides 
having a degree of polymerization up to about 10 (col 3 lines 35-40, lines 42-44, example III). 
The coated food item is dried following application of the aqueous binder composition to remove 
excess moisture, which could otherwise adversely affect the texture, appearance and/or shelf life 
of the product (col 5 lines 25-28). The weight ratio of binder to co-binder would be an inherent 
experimentally result variable in order to achieve a ratio that would effectively reduce topping 
rub-off. 

6. With regard to claims 18 and 33, Budd et al disclose that a topped savory snack 
comprising applying a sugar-based binder as a coating over a previously topped snack food item 
to envelope the entire item and provide a protective barrier to further promote adhesion (col 2 
lines 18-24). It is inherent that the food product was dried prior to the addition of the binder 
composition in order to provide a complete protective barrier to further promote adhesion of the 
topping material. 

7. With regard to claims 19-21, 28, 33-35 and 41, Budd et al disclose food products that are 
generally dry including potato chips, pretzels, chips, cheeses puffs, com chips, etc (col 1 lines 
42-50). It is inherent that the products have a water content of less than 5% by weight as 
instantly claimed because they are identical to the dry foods recited. 

8. With regard to claims 22 and 36, Budd et al discloses extruded products such as cheese 
curls and com chips (col 4 lines 35-38). Budd et al is silent as to deep-frying after extmding the 
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products. However, it is inherent that the products are deep fried after extruding because this 
process is well known, in the art. 

9. With regard to claims 25 and 38, Budd et al disclose polysaccharides as suitable 
components in the coating composition (col 3 lines 35-39). It is inherent that this is an edible 
polymer as instantly claimed because it is the same component. 

10. With regard to claim 32, Budd et al disclose a topped savory snack comprising applying a 
sugar-based binder as a coating over a base portion and over which toppings are applied (col 2 
lines 24-26). The composition is particularly effective in binding fat-based seasonings or 
toppings such as granules. The fat-based toppings and seasonings comprise particulate solids 
dispersed in a water and oil emulsion (col 4 lines 45-54). It is well known in the art that granules 
typically have a size greater than 0.5mm as instantly claimed. The binder composition comprises 
20 to 80% sugars and about 20 to 80% water (col 3 lines 9-11). Preferred sugars include 
maltodextrins and complex carbohydrates such as mono and polysaccharides having a degree of 
polymerization up to about 10 (col 3 lines 35-40, lines 42-44, example III). The coated food item 
is dried following application of the aqueous binder composition to remove excess moisture, 
which could otherwise adversely affect the texture, appearance and/or shelf life of the product 
(col 5 lines 25-28). The weight ratio of binder to co-binder would be an inherent experimentally 
result variable in order to achieve a ratio, that would effectively reduce topping rub-off. 

Claim Rejections - 35 USC §103 

1 1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

12. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

13. This application currently names joint inVentors, In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

14. Claims 24, 26-27, 29-31, 37, 39-40, 42-44 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Budd et al in view of Luft (U.S. Pat. No. 3,830,941), Keller et al (U.S. Pat. 
No. 4,880,653) and Kitano et al (U.S. Pat. No. 6,902,752). With regard to claims 24 and 37, 
Budd et al failed to disclose the oil or fat as edible and vegetable based. However, Luft et al 
teach a food coating composition comprising an oil component. The oil is an edible food grade 
hydrogenated animal fat or hydrogenated vegetable oil (col 2 lines 15-28). It would have been 



Application/Control Number: 1 0/522,905 Page 7 

Art Unit: 1761 

obvious to one of ordinary skill in the art to modify Budd et al with Luft et al by utilizing an 
edible vegetable oil or fat as a component in the coating composition for the same function. 

15. With regard to claims 26 and 39, Budd et al disclose that the fat-based toppings and 
seasonings often contain particulate solids dispersed in a water and oil emulsion. The fat content 
varies from 10 to 70%, which is within applicant's recited range. However, Budd et al failed to 
disclose the range for the topping component. Kitano et al teach coatings for bakery or. 
confectionery use comprising a topping having a particle size greater than SOjim at a range from 
25 to 75% by weight (col 3 lines 31-38). This range is within applicant's recited range. It would 
have been obvious to one of ordinary skill in the art to modify Budd et al with the teachings of 
Kitano et al by utilizing toppings at the recited range for the same function. 

16. With regard to claims 27 and 40, Budd et al disclose that sugars such as maltodextrin 
should be present from a range of 20 to 80% (col 3 lines 9-11) and that the coating composition 
may also contain simple and complex carbohydrates such as mono and polysaccharides (col 3 
lines 35-40). In addition Budd et al also discloses that the sugar in the composition should be 
high enough so as to function effectively to bind together the topping and the base to effectively 
reduce topping rub-off However, Budd et al failed to disclose the weight ratio of these 
components. It would have been obvious to one of ordinary skill in the art to expect that the 
weight ratios would be an experimentally result variable in order to achieve a ratio that would 
effectively reduce topping rub-off. 

1 7. With regard to claims 29 and 42, Budd et al disclose that the fat-based toppings and 
seasonings comprise particulate solids dispersed in a water and oil emulsion (col 4 lines 45-54). 
It is well known in the art that granules typically have a size greater than 0.5mm as instantly 
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claimed. It would be obvious to one of ordinary skill in the art to expect that a granule would 
have a size greater than 1mm as instantly claimed. Kitano et al teach coatings for bakery or 
confectionery use comprising a topping having a particle size greater than 50iim or more and 
about 1mm or less (col 3 lines 31-38). It would have been obvious to one of ordinary skill in the 
art to modify Budd et al with the teachings of Kitano et al by utilizing toppings at the recited 
particle sizes in order to have a more effective visual appeal to the consumer. , 

18. With regard to claims 30-31 and 43-44, Budd et al failed to disclose adding a flavor 
enhancer to the mixture. However, Keller et al teach preparing pretzels and adding flavoring 
agents such as yeast (col 4 lines 64-67). It would be obvious to one of ordinary skill in the art to 
modify Budd et al with Keller et al by incorporating a flavoring agent such as yeast to improve 
the flavor of the final product. 

Conclusion 

1 9. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Prior art discloses applicable subject matter. 

Any inquiry conceming this communication or earlier commxmications from the 
examiner should be directed to Adepeju Pearse whose telephone number is 571-272-8560. The 
examiner can normally be reached on Monday through Friday, 8.00am - 4.30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http;//pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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